
STATE OF NST{ YORK

STATE TN( COMUISSION

fn the llatter

Norcl i f f

for Redeterurination of a

of the Petition
o f

Thayer, Inc.

Deficiency or a Revision

AIT'IDAVIT OF MAILING

of a Determiaation or a Refund of Corporation
Franchise Tax under Article 9A of the Tax f,aw for
the Years 1976 - 1979,

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of taxation and Finance, over 18 years of age, and
that on the 22nd day of JuIy, 1983, she served the within notice of Decision by
certified mail upon Norcliff Thayer, Inc., the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Norcl i f f  Thayer,  Inc.
303 South Broadway
Tarrytown, NY 10591

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(pogt office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said hrrapBer is the last known address
of the pet i t ioner.

AUTHONIZED TO ADUINISTER
OATHS PI'RSUA.I{T TO TAI IAW
SECTION I74

Sworn to before me this
d day of July,  1983.



STATT OT NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Norcl i f f  Thayer,  Inc.

for Redeternination of a Deficiency of a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax taw for
the Years 7976 - 1979.

AIT'IDAVIT OT }TAIf,ING

State of New York
County of Albany

Connie llagelund, being duly sworn, deposes and says that she is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 22nd day of JuIy, 1983, she served the within notice of Decision by certified
mail upon E. llaureen Olson the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follolrs:

E. Maureen Olson
c/o Revlon, fnc.
767 Fif th Ave.
New York, NY 10153

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuslody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rrrapper is the
last. known address of the representative of the petitioaer.
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AUTHORIZED 10 T.DUINISTEB
OtTHs PLTBSUANI I0 fAX IIAIT
SECTION 17d

to before me this
day of July,  1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

JuLy 22, 1983

Norcl i f f  Thayer,  fnc.
303 South Broadway
Tarrytown, NY 10591

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding ia court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning tbe computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxation and finance
Law Bureau - Litigation Unit
Building /19 State Campus
A1bany, New York 12227
Phone # (518) 457-207a

Very truly yours,

STATE TN( COIIMISSION

cc: Pet i t ioner 's Representat ive
E. Maureen Olson
c/o Revlon, Inc.
767 Fifth Ave.
New York, NY 10153
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i tLon

o f
:

NORCLIFF THAYER, INC. DECISION
:

for Redeterminat ion of a Def ic iency or for
Refund of Corporatlon Franchise Tax under :
Art ic le 9-A of the Tax Law for the Years 1976
through L979. :

Pet i t ioner,  Norcl i f f  Thayer,  Inc.,  303 South Broadway, Tarrytown' New York

10591, f i l -ed a pet i t ion for redeterminat lon of a def ic iency or for refund of

corporation franchlse tax under Artl-cle 9-A of the Tax Law for the years 1976

through 1979 (Fi le No. 34052).

0n January 4, 1983, petitioner filed a waiver of formal hearlng and

requested that this matter be decided by the State Tax Commlssion on the basls

of the exist ing record. After due considerat ion, the State Tax Conmlssion

renders the foll-owing decision.

ISSUE

Whether subdivls ion 9(b) (5) of  sect lon 208 of the Tax Law requlred pet l t ioner

to add to federal  taxable lncome, interest expense paid to a slster corporat lon,

where pet i t ioner owned no stock in said sister corporat ion.

FINDINGS OF FACT

1. On Aprl l  7,  1981, as the resul- t  of  a f le ld audit ,  the Audlt  Divis ion

issued four notices of deficlency pursuant to Article 9-A of the Tax Law

aga ins t  pe t i t ioner ,  Norc l i f f  Thayer ,  Inc . :



Year Tax
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In terest Tota l  Due

1976  $1 ,876 .00  $  651 .00  $  2 ,527 .00
2 ,248 .00

11 ,101 .00
5 ,879 .00

2. In October,  1980, pet i tLoner,  by i ts assistant t reasurer,  had f l led a

consent extending the period of l imitat ion of the assessment of tax due for the

calendar year ended December 31, 1976 to November 9, 1981.

3. Pet i tLoner was a wholesaler of drugs. During the years Ln issue,

Revl-on, Inc. ( t tRevlont ' )  owned 100 percent of pet i t ionerrs stock and also 100

percent of the stock of USV Pharmaceut ical  ( ' rUSVrf) .  Pet l t loner made interest

payments both to Revlon and USV. On Schedule B of its New York State franchlse

tax reports for 1976 through 1979, pet i t ioner,  in determinlng i ts ent i re net

income subject to the franchlse tax, added to its federal taxable incone 100

percent of the interest paid to Revl-on, but failed to add any of the interest

paid to USV.

4. On audit, the Audit Divislon determined that pursuant to subdlvision

9(b) (5) of  sect lon 208 of the Tax Law, pet i t ioner,  in arr iv ing at i ts ent i re

net income, was required to add to its federal taxable income 90 percent of the

interest paid to USV and adJusted pet i t lonerts corporat ion tax due accordlngly.

5. Pet,ltioner argued that the Audit Division had incorrectly interpreted

the aforementioned statute and that said statute would apply only if USV owned

pet i t ionerrs stock ei ther direct ly or through a subsldlary of USV. Pet l- t loner

maintained that s ince USV owned none of pet i t ionerrs stock, USV could not

deduct any of the lnterest paid by pet l t ioner as interest pald by a substdiary.

I t  is pet l t lonerfs posit ion that denyLng an interest exclusion to i t  as the

lnterest-paying subsldiary, whlle requiring the lncl-usion of interest income ln

1977
1978
r979

1,781 .00
9 ,  43  1 .  oo
5 ,  383 .00

467  . 00
1  ,  670 .  00

496 .00
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the entire net income of USV as the recipient subsidiary, violated the intent

of the law.

CONCLUSIONS OF LAW

A. That subdivis ion 9(b)(5) of sect ion 208 of the Tax Law provides'  in

effect,  that in arr iv ing at ent i re net income subject to the franchise tax,

there is to be added to federal taxabl-e lncome 90 percent of ttinterest on

indebtedness dlrect ly or Lndirect ly owed to any stockholder. . .  ( including

subsidiar ies of a corporate stockholder. . . ) ,  or menbers of the i rnmediate fani ly

o f  an  ind iv idua l  s tockho lder . . . " .

B. That the purpose of the addit ion of the parenthet ical  phrase in the

aforesaid statute which included corporate subsldiaries was to prevent avoidance

of the tax by the devlce of distr ibut ing prof i ts in the guise of lnterest to

subsidiarles of a corporate taxpayer, thus correcting the inequal-lty of treatment

between corporations whj-ch pay interest on lndebtedness to members of the

irnmediate family of an individual stockholder, and a corporation whlch pays

such interest to a corporate stockholder (N.Y. Legis.  Ann. ,  1947, p. 240).  A

subsldlary of a corporate stockhol-der is,  therefore, to be treated in the same

manner as the imnedLate fanily of an indlvldual stockholder.

The legisl-ature did not intend that inclusion of such interest paynents

were to be contingent upon whether a sister corporation to whom such pa)tm.ents

were made could or could not deduct such payments fron its entire net lncone.

Therefore, the Audit  Divis ion correct ly adjusted pet i t ionerts corporat ion tax

due by includlng 90 percent of the interest payments made to USV in petitlonerrs

entire net lncome.



C. That the pet i t lon

of def ic iency issued Apri l

DATED: Albany, New York

JUL 221983

of

7 ,

Norc l i f f

1981 are
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Thayer, Inc. is denied and the notlces

sustained.

STATE TAX COMMISSION

.--p '^AGJfu,
PRESIDENT


